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PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with Rule 
9.4A of the Parliament’s Standing Orders, in relation to the Alcohol etc. (Scotland) Bill.  It 
describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the 
reasons for seeking the proposed delegated powers.  This memorandum should be read in 
conjunction with the Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this Memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament. 

OUTLINE OF BILL PROVISIONS 

3. The Bill contains provisions that will further regulate the sale and promotion of alcohol 
and the Scottish Government considers that the effect of these provisions will be to help reduce 
alcohol consumption in Scotland and reduce the impact that alcohol misuse and 
overconsumption has on public health, public services, productivity, and the economy as a 
whole.  The provisions of the Bill should be considered as part of the wider strategic approach to 
tackling alcohol misuse set out in “Changing Scotland’s Relationship with Alcohol”.  The 
measures in the Bill include: 

• Minimum pricing of alcohol; 

• Further restrictions on off-sales promotions and promotional activity; 

• Provision regarding the assessment of any detrimental effect of certain sales of 
alcohol to persons aged under 21; 

• Provision to allow Licensing Board to vary existing licence conditions in relation to 
certain matters; 

• Provisions in respect of a social responsibility levy; 

• A requirement for an age verification policy. 

4. Further information about the Bill’s provisions are contained in the Explanatory Notes 
and Financial Memorandum published separately as SP Bill 34–EN, and in the Policy 
Memorandum published separately as SP Bill 34–PM. 
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APPROACH TO USE OF DELEGATED POWERS - OUTLINE 

5. The Bill contains a number of delegated powers provisions which are explained in more 
detail below.  When deciding whether provision should be set out in subordinate legislation 
rather than on the face of the Bill the Scottish Government has had regard to the need to: 

• strike the right balance between the importance of the issue and providing flexibility 
to respond to changing circumstances; 

• make proper use of valuable Parliamentary time; 

• anticipate the unexpected, which might otherwise frustrate the purpose of the 
provision in primary legislation approved by the Parliament.  

6. If subordinate legislation is used to implement Government policy then consideration 
needs to be given to the appropriate level of parliamentary scrutiny.  A balance must be struck 
between the different levels of scrutiny involved in the negative and affirmative resolution 
procedures.  In the Bill the decisions reflect the view of the Scottish Government as to the 
importance of the matter delegated by Parliament.   

SUBORDINATE LEGISLATION POWERS - DETAIL 

Section 1(2) and (3) – power to specify the minimum price of alcohol (inserted paragraph 
6A(4) and paragraph 5A(4)) 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure:  affirmative resolution of the Scottish Parliament 

Provision 

7. Section 1(2) inserts a new paragraph 6A into schedule 3 to the Licensing (Scotland) Act 
2005 and introduces a further mandatory condition of premises licences granted under that Act.  
The condition is that alcohol must not be sold on the premises at a price below the minimum 
price.  New paragraph 6A(4) confers on the Scottish Ministers the power to make an order 
specifying the minimum price per unit.  The minimum price per unit is used to calculate the 
minimum price of alcohol.  Section 1(3) makes the same provision in respect of occasional 
licences by inserting a new paragraph 5A into schedule 4 to the Licensing (Scotland) Act 2005 
and new paragraph 5A(4) confers on the Scottish Ministers the power to make an order 
specifying the minimum price per unit.   

Reason for taking power 

8. The minimum price per unit will need to be determined after further consideration of 
modelling work and any other research that may be carried out into minimum pricing.  Once a 
minimum price per unit is specified it is also important to provide a mechanism to allow that 
price to be varied in the future.  For example, the minimum price per unit may need to be varied 
to keep pace with inflation or following evaluation of the effects of the policy.   
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Choice of procedure 

9. The affirmative resolution procedure would be appropriate so that the Parliament is able 
to take evidence from the Scottish Ministers on the rationale for the particular minimum price 
per unit being proposed by the Scottish Ministers. 

Section 6(2) and (3) (in relation to regulations under section 27(2) of the Licensing 
(Scotland) Act 2005) – power to delete or amend licence conditions 

Power conferred on:  the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure:  affirmative resolution of the Scottish Parliament 

Provision 

10. Section 6(2) and (3) amends section 27(2) of the Licensing (Scotland) Act 2005.  Section 
27 allows the Scottish Ministers to make regulations modifying the mandatory premises licence 
conditions in schedule 3 by adding further conditions and extending the application of those 
conditions.  Section 6(2) and (3) amends this to also allow Scottish Ministers to make regulations 
deleting or amending the mandatory conditions in schedule 3. 

Reason for taking power 

11. To address a concern raised by the Subordinate Legislation Committee about the extent 
of the power in section 27(2) of the Licensing (Scotland) Act 2005 to vary the mandatory licence 
conditions which themselves had been imposed by the exercise of section 27(2). 

12. Section 27(2) provides that the Scottish Ministers may make regulations modifying the 
mandatory licence conditions in schedule 3 by adding further conditions or extending the 
application of any condition.  Where that power had been exercised to make regulations adding a 
mandatory licence condition, a concern was raised as to whether section 27(2) enabled the 
Scottish Ministers to make regulations limiting the scope of such a condition.  Article 11 of 
Schedule 1 to the Scotland Act 1998 (Transitory and Transitional Provisions) (Publication and 
Interpretation etc. of Acts of the Scottish Parliament) Order 1999 provides that where an Act of 
the Scottish Parliament contains a power to make regulations, unless the contrary intention is 
shown, there is an implied power to revoke or amend those regulations.  The Subordinate 
Legislation Committee was concerned that section 27(2) could only be used to add or extend 
mandatory licence conditions as the wording of the regulation-making power was such that there 
was not an implied power to revoke or amend any mandatory licence conditions imposed by 
regulations.  This would mean that such mandatory licence conditions could only be amended or 
repealed by an Act of the Scottish Parliament.    

Choice of procedure 

13. Section 146(5) of the Licensing (Scotland) Act 2005 already provides that regulations 
made under section 27(2) are subject to the affirmative resolution procedure. 
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Section 7(2) and (3) (in relation to regulations under section 60(2) of the Licensing 
(Scotland) Act 2005) – power to delete or amend licence conditions 

Power conferred on:  the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure:  negative resolution of the Scottish Parliament 

Provision 

14. Section 7(2) and (3) amends section 60(2) of the Licensing (Scotland) Act 2005.  Section 
60 allows the Scottish Ministers to make regulations modifying the mandatory occasional licence 
conditions in schedule 4 by adding further conditions and extending the application of those 
conditions.  Section 7 amends this to also allow Scottish Ministers to make regulations deleting 
or amending the mandatory conditions in schedule 4. 

Reason for taking power 

15. To address a concern raised by the Subordinate Legislation Committee about the extent 
of the power in section 27(2) of the Licensing (Scotland) Act 2005 to vary the mandatory licence 
conditions which themselves had been imposed by the exercise of section 27(2).  The same issue 
would apply to mandatory licence conditions imposed under section 60(2) of the Licensing 
(Scotland) Act 2005.   

Choice of procedure 

16. Section 146(4) of the Licensing (Scotland) Act 2005 already provides that regulations 
made under section 60(2) are subject to the negative resolution procedure. 

Section 9(1) (inserted section 27A(1)) – power to prescribe those areas in respect of which 
licensing boards may vary all or a particular group of premises licences’ conditions of 
operation 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision  

17. Section 9(1) inserts a new section 27A into the Licensing (Scotland) Act 2005 which 
confers on the Scottish Ministers the power to prescribe the matters in respect of which 
Licensing Boards may vary the premises licence conditions of all or a particular group of 
premises licences.  Section 147(1) of the Licensing (Scotland) Act 2005 defines “prescribed” as 
meaning prescribed in regulations.  

Reason for taking this power 

18. Under new section 27A, Licensing Boards will be able to vary the conditions of all or a 
group of premises licence in their area.  These conditions affect how premises selling alcohol 
will operate.  A Licensing Board can impose licence conditions when granting the premises 
licence or following a hearing concerning the conduct of an individual premises.  New section 
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27A enables Licensing Boards to vary a condition of more than one licence at a time which is a 
significant increase in a Licensing Board’s powers.  This provision enables Scottish Ministers to 
set out the subject matter of the variations that a Licensing Board may impose in this way, 
ensuring a consistency within the national framework within which Licensing Boards operate.  
At present Ministers intend to make regulations enabling Licensing Boards to impose conditions 
restricting the purchase of alcohol at off-sale premises for people aged under 21. 

Choice of procedure 

19. Given the scope of the power taken, affirmative resolution procedure is considered 
appropriate. 

Section 10 – power to make provision for the imposition on relevant licence-holders of a 
social responsibility levy 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision  

20. Section 10 provides a power for the Scottish Ministers to make regulations imposing and 
setting out the detail of a social responsibility levy.  The levy may be imposed on certain holders 
of licences under the Licensing (Scotland) Act 2005 and the Civic Government (Scotland) Act 
1982.  Such a levy can only be imposed in relation to expenditure incurred by local authorities in 
furtherance of licensing objectives (set out in section 4 of the Licensing (Scotland) Act 2005) 
and linked to the adverse impact cause by licence-holders on those objectives.   

Reason for taking this power 
21. Taking a regulation making power will allow the Scottish Government to discuss further 
with the licensed trade and other interests the detail of how the levy should be imposed, applied 
and collected.  These discussions will continue in parallel with the Bill process.  It will further 
allow flexibility for the detail of the levy to be revised in the future to keep pace with the 
changing nature of the licensed trade. 

Choice of procedure  

22. Given the scope of the power taken the affirmative resolution procedure is considered 
appropriate. 
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Section 14(1) – power to commence provisions of the Bill 

Power conferred on:  the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: none 

Provision 

23. Section 14(1) of the Bill provides that the provisions of the Bill (except sections 13 
(interpretation) and 14) will come into force by order made by the Scottish Ministers. 

Reason for taking this power 

24. It is considered appropriate for the Bill to be commenced at such times as the Scottish 
Ministers consider appropriate or expedient.  It is standard procedure for such commencement 
provisions to be dealt with by subordinate legislation. 

Choice of procedure 

25. As is usual for commencement orders no provision is made for parliamentary scrutiny.  
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